R BT BTG, (SFUIT)

Office of the Commissioner,

St Sl G TG CAMARKET

Central GST, Appeal Commissionerate- Ahmedabad

ShoadY ya, o AT, SASTErS! SEHATEIE 3¢00%4,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
; ‘E- 079-26305065 Torhad : 079 - 26305136

= ige @ : File No : V2(ST)242 INorth/Appeals/2018-19 [11320 Fo (1324
g arder ameyr =T ¢ Order-In-Appeal No..AHM-EXCUS-002-APP-71-19-20
it Date : 24/06/2019 ST FRY @ @ Date of Issue 03/ 09120/7

m,a@ﬂﬁ(aﬁﬁ)mqﬁﬁ

Passed by Shri Uma Shanker Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/A'bad-North/Div-VII/S.TAX-AC-07-
18-19 Dated 30/01/2019 Issued by Assistant Commissioner, Central GST , Div-
VIl , Ahmedabad North.
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Name & Address of The Appellants

M/s Omkar Corporation
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the,g@-@ aled

against (one of which shall be certified copy) and should be accompaniegﬁf\@y:;a' s Of ~Rs.
1000/- where the amount of service tax & interest demanded & penalty Ievieg:@?"" §~:§\Ly 2o

less, Rs.5000/- where the amount of service tax & interest demanded & penalty levie %?’I

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- 2 theamopniteof

service tax & interest demanded & penalty levied is more than fifty Lakhs r p\e:‘.' w0 th @igi’ f
\4@ "Jdc, * 'G“%Aﬂi\—‘
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2 One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-1 in terms of
the Court Fee Act,1975, as amended.
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3¢ Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
4(1) w8 west #, W IMAA F U rder WRRAFIOT & WHAT STET YoF IHUAT YoF AT qUS
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL
M/s. Omkar Corporation, Ghatlodia, Ahmedabad (henceforth, “appellan
ts") filed the present appeal against the Order-in-Original No. CGST/A'bad-
North/Div-VII/S.Tax-AC-07-18-19 30.01.2019(henceforth,“impugned order”)
passed by the Assistant Commissioner, Central Tax,GST Division-VII, Ahmedabad-

North (henceforth, “adjudicating authority”).

2 Brief facts of the case are that demand notice dated 04.09.2018 issued to
the appellant for short payment of service tax in respect of the period from April
2015 to March 2016 under the category of ‘Construction of Residential Complex
Service, Construction of other than Residential Complex including commercial/
Industrial building Service' was decided under impugned order confirming

service tax along with interest and penailty.

3. Being aggrieved with the impugned order, the appellant preferred this
appeal contesting inter alia, that allegation regarding non-declaration of actual
value of service provided is baseless for which explanation/documents were
already provided by the appellant; that Gross Revenue from operation as per
audited finance report, considered by the department is the value of ‘Sales
Journal Entry’ recognized on the basis of the accounting policy is not the
income ledger for the purpose of service tax; that “Members Contribution *
ledger showing the amount received was attached; that in respect of rent
income on flats they stated that-It is very usual fo believe that the residential flat
given on rent were for the purpose of residential purpose only. Mere fact that
the property was rented to company cannot be said that the property is not

used for the residential purpose. Efc

4, In the personal hearing held on 21.05.2019,Shri Kalpesh Patel, CA

reiterated the grounds of appeal.

Sl | have carefully gone through the appeal memorandum, written
submissions filed by the appellant and the submission made during personal
hearing. The issues requiring determination in the case are whether the
appellant has not included taxable value in ST-3 returns filed by them and

thereby not paid service tax on amount received as advance from members

and another issue whether income receivecy,,1iﬁl?‘x€;;ar pellant from renting of
/féb TR

flats chargeable fo service fax.
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6. With reference to first issue, | find that the appellant has argued that Gross
Revenue from operations as per audited finance report considered by the
department is the value of ‘Sales Journal Entry’ recognized on the basis of the
accounting policy and is not the income ledger for the purpose of service tax.
They further stated that “Members Confribution” ledger showing the amount
received was attached on which appropriate service tax was paid by them. It
therefore, needs to be ascertained from the records i.e. ‘Revenue from
Operations' and ‘Members Contribution’ ledgers, Bank Statements etc. whether
there is any amount received as advance for booking of unit and has not been
included in the taxable value shown by the appellant under ST-3 returns and if
any such amount is found, service tax needs to be paid on such quantum.
Simply, for the reason that income is shown under the head ‘Revenue from
Operations’, no tax liability can be tightened on the assessee unless it qualifies
as advance against booking of unit developed/constructed by them. So far as
impugned order helds entire revenue mentioned under the head ‘Revenue
from Operations’ as taxable under the category ‘Construction of Residential
Complex Service, it certainly needs to be ascertain whether it forms part of
amount received as advance for booking of units or not. | observe that this fact
has not been verified by the lower authority as contended by the appellant. The

issue can therefore, be justified by remitting the matter back for verification in

this regard.

7 Another issue pertains to income received by the appellant from renting
of flats whether chargeable to service tax or not. In this regard Section 66D of
the Finance Act, 1994 i.e. negative list of services which specifically covers at
clause (m) services by way of renting of residential dwelling for use as residence.
The provision above stipulates that services by way of renting of residential
dwelling for use as residence are covered under negative list and do not attract
service tax. Therefore, any residential unit when rented out for use as residence
only can be covered under negative list. The finding of the adjudicating
authority states that “It is not clear as to whether the residence quarter has been
allotted for the purpose of commercial activity. As per condition No.4 the house is to be

used for residence. It is not forthcoming from the agreement or submission made by

the notice that the house was used as residence by the tenant...... But the evidence

submitted by the notice does not indicate that the houses leased were used as
residence. This shows that the adjudicating authority accepts that It is not clear

as to whether the residence quarter has been allotted for the purpose of
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conclusion without taking on record evidence against the appellant. In this
context, | observe that the adjudicating authority should bear in mind that no
material should be relied in the adjudication order to support a finding against
the interests of the party unless the party has been given an opportunity to rebut
that material. The appellant has argued that It is very usual fo believe that the
residential flat given on rent were for the purpose of residential purpose only. Mere fact
that the property was rented to company cannot be said that the property is not used
for the residential purpose. | find force in said argument of the appellant. | observe
that before fixing tax liability on the appellant, it needs fo be ascertained that
the properly is not used for the residential purpose taking evidence if any on
record. Since, the adjudicating authority has not put on record evidence to
prove this fact, the matter can be justified by remitting it back for this purpose to

the adjudicating authority.

8. In view of the observations above, | remand the case back fo the
adjudicating authority to ascertain from record whether differential value on
which short payment of service tax Rs.5,03,110/- calculated forms part of
amount received as advance for booking of units and also for ascertaining that
the property leased were not used for the residential purpose, taking evidence
in this regard on record as discussed in para 6 and 7 above and order a fresh

accordingly ensuring principle of natural justice.

9. Wwﬁﬁ@mmmmaﬁ%ﬁ%mm%l

The appeal filed by the appellant stands disposed of in above ferms.

Hntral Tax (Appeals)
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By R.P.A.D.
To,

M/s. Omkar Corporation,
A-7.Unique City Homes, Nr-Prasang Party Plof,
Ghatlodia, Ahmedabad-38001 é.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad-North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad-North.
4. The Deputy/Asstt. Commissioner, Central Tax, GST Div.-VIl, Ahmedabad-North.

2 Guard File.
4. PA.




